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The Ombudsman’s role

For 40 years the Ombudsman has independently and impartially investigated complaints. We

effectively resolve disputes about councils and other bodies in our jurisdiction by recommending

redress which is proportionate, appropriate and reasonable based on all the facts of the

complaint. Our service is free of charge.

Each case which comes to the Ombudsman is different and we take the individual needs and

circumstances of the person complaining to us into account when we make recommendations to

remedy injustice caused by fault.

We have no legal power to force councils to follow our recommendations, but they almost always

do. Some of the things we might ask a council to do are:

 apologise

 pay a financial remedy

 improve its procedures so similar problems don’t happen again.
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Section 30 of the 1974 Local Government Act says that a report should not normally name

or identify any person. The people involved in this complaint are referred to by a letter or

job role.
ey to names used

rs X - the complainant

r Y - the service user (Mrs X’s son)
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Report summary

Adult social care

Mrs X complains the Council wrongly decided to rescind Mr Y’s direct payments with immediate

effect.

Finding

Fault found causing injustice and recommendations made.

Recommendations

To remedy the injustice identified the Council has agreed to:

 pay Mr Y the sum equivalent to the direct payments he would have received during the

November 2013 and January 2015. As Mr X currently receives £424.15 per month this

equates to £5,938.10;

 pay Mrs X £500 in respect of her stress and anxiety in having to support and meet Mr Y’s

needs between November 2013 and January 2015;

 review how it monitors its contracts with third parties to ensure that organisations carrying

out functions on its behalf keep full records of all care reviews and recommendations.

This review should take place within the next three months. The Council should notify the

Ombudsman in writing when it has completed this review; and

 take practical steps, such as staff training, within the next three months to ensure officers

are aware of the Council’s contracts with other organisations and the duties and

responsibilities arising from these contracts. The Council should ensure officers are fully

aware that the Council has an ongoing responsibility even where its functions are carried

out by another body. The Council should notify the Ombudsman in writing when it has

completed this action.
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Introduction

1. Mrs X complains the Council wrongly decided to rescind Mr Y’s direct payments with

immediate effect. Mrs X states the decision was based on inaccurate information and did

not take account of her own and Mr Y’s eligible needs.

Legal and administrative background

2. The Ombudsman investigates complaints about ‘maladministration’ and ‘service failure’.

In this report, we have used the word fault to refer to these. We must also consider

whether any fault has had an adverse impact on the person making the complaint. We

refer to this as ‘injustice’. If there has been fault which has caused an injustice, we may

suggest a remedy. (Local Government Act 1974, sections 26(1) and 26A(1))

3. A council may exercise a function partly or wholly by means of an arrangement with

another person (or organisation). The Ombudsman will treat the actions of that other

person as actions on behalf of the council and in the exercise of the council’s function.

(Local Government Act 1974, sections 25(6) and 25(7))

4. In this case the actions of the Clinical Commissioning Group (CCG) and the Somerset

Partnership NHS Foundation Trust (the Trust) are deemed to be actions taken on behalf

of the Council in meeting its duty to assess social care needs and provide social care, for

the reasons explained below.

5. The Council’s duty is set out in the National Health Service and Community Care Act

1990, which says that if a council believes that someone may need services, it must carry

out an assessment of his or her need for those services. Based on the result, it must then

decide whether it should provide services. A council can ask a primary care trust to

“assist, to such extent as is reasonable in the circumstances, in the making of the

assessment; and, in making their decision as to the provision of the services needed for

the person in question”. Subject to any legal requirements about how assessments should

be done, the assessment should be “carried out in such manner and take such form as

the local authority consider appropriate”.

6. Even though in this case the Council had an arrangement with the Trust in relation to the

assessment of needs, it is clear from the legislation that its own duty could not be

delegated to the Trust. The Council had a duty to assess the needs (either itself or by

someone on its behalf) and the assessment needed to be done in the way the Council –

not the Trust – considered appropriate. The Council therefore remained responsible.

How we considered this complaint

7. We produced this report after making written enquiries of the Council, speaking to the

complainant and interviewing a senior officer at the Council.
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8. The complainant and the Council were given a confidential draft of this report and invited

to comment. The comments received were taken into account before the report was

finalised.

Investigation

9. Section 47 of the National Health Service and Community Care Act 1990 requires

councils to carry out an assessment of need for all people in their area who may be in

need of community care services. If a council identifies that a person needs community

care services, and if that person meets any eligibility criteria which the council has set,

then it must provide those services. A statement of the needs the council has identified,

the services to be provided and the objectives of providing the services are contained in a

care plan agreed with the service user.

10. The Council has an enduring responsibility to make sure the person’s eligible care needs

are met. The Council should complete a review at least yearly.

11. Where the Council contracts care assessments or care provision to a third party it is

required to monitor those contracts to ensure the third party complies with the terms of the

contract and is performing effectively. The purpose of monitoring is to evidence the quality

of care assessments and provision is good. Where it is not, to identify any areas of

concern, and to develop a list of actions, aimed at improving care quality.

12. Mr Y is diagnosed with Asperger Syndrome. The Council’s website states:

“People with Aspergers Syndrome are supported by Somerset Partnership

Foundation Trust.”

13. The Trust assessed Mr Y’s needs and determined he was eligible for support. Mrs X

entered into a direct payment agreement with the Council on Mr Y’s behalf. Mr Y received

direct payments of almost £26,000 from the Council between December 2008 and

November 2013. Mr Y used these direct payments to employ someone to help him

access community facilities and increase his social contacts.

14. The Trust carried out a routine review of Mr Y’s care plan in September 2013. There is no

record of this review or any changes in Mr Y’s circumstances or needs on Mr Y’s care

plan.

15. Nor is there a record of Mr Y’s care coordinator’s representations to the panel. But a

subsequent letter confirms she advised the review panel Mr Y was well supported by

Mrs X, had completed a college course and been offered an apprenticeship. The panel

decided that when Mr Y started his apprenticeship he would no longer meet the Fair

Access to Care Services (FACS) criteria. The panel recommended:

“Care Package working well and will continue until he starts the apprenticeship.

Present package to discontinue when client starts apprenticeship.”
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16. Mrs X was unhappy with this decision. She asked the panel to review its decision as Mr Y

had not been offered an apprenticeship. Mr Y was on a part time work placement which

Mrs X hoped may lead to employment, but was unlikely to be full time. Mrs X was

concerned that if the direct payments ended Mr Y would have no social contact and he

would be dependent on her for accessing the community.

17. The panel reviewed its decision in November 2013. Mr Y’s care coordinator’s submission

to the panel states:

“He is now engaged on a work placement that should become an apprenticeship,

when one or two technical obstacles between employer and college have been

ironed out.

Whilst [Mr Y’s] needs remain, it is also the case that he probably does not meet

the FACS eligibility criteria at this time.

Besides his mother and step-father, he has no social contact.

His 4/5 hours per week with two NAS workers (on alternate weeks) are his only

means of accessing the community, events or socialisation opportunities.”

18. Under the heading Implications of not providing care, the care coordinator notes:

“Client: support to access the community and socialisation opportunities would

cease;

Carer: [Mr Y] will have no one except his parents to depend on for accessing the

community. His mother describes at present a sense of despair that she is

meeting obstacle after obstacle and will be left having to care for [Mr Y] entirely

without back-up for him.”

19. The panel upheld its decision that Mr Y no longer met the FACS criteria of substantial or

critical need and was not therefore entitled to receive direct payments. The panel’s notes

state Mr Y is “Now in a full time apprenticeship”.

20. Mr Y’s direct payments ended in November 2013. Mrs X then made a formal complaint to

the Council. She challenged the panel’s decision based on Mr Y and her own eligible

needs. She considered Mr Y’s needs had increased due to his profound deafness, and

felt there had been no consideration of her own needs as Mr Y’s carer. The Council’s

response also incorrectly referred to Mr Y having secured an apprenticeship and stated

that when he was working full time he would no longer need support. It confirmed the

panel had acted in accordance with the Council’s policy and the decision to end direct

payments was correct.

21. Mrs X asked the Ombudsman to investigate this matter as she was not satisfied the

Council had properly assessed Mr Y or her own needs, and had made a decision based

on inaccurate information. She states withdrawing Mr Y’s support caused:
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 loss of financial support;

 the loss of a vital relationship between Mr Y and his support worker;

 the loss of important social inclusion;

 stress and sleepless nights;

 worry about how she would meet Mr Y’s needs; and

 time and trouble to pursuing this matter.

22. In addition Mrs X was concerned the direct payments ended with immediate effect and did

not allow for a transition period. She states this was highly stressful for Mr Y. Mrs X

wanted the direct payments to be reinstated.

23. In response to our enquiries the Council acknowledged the panel decision was initially

based on inaccurate information as Mr Y had not secured an apprenticeship. But it states

the outcome would have been the same as Mr Y had begun a four day a week

employment/ volunteer job which he was able to participate in without support. The

Council states this was evidence Mr Y was able to access social and occupational

opportunity without support. The panel therefore correctly took the view Mr Y did not meet

the criteria under FACS.

24. The Council also states an officer had discussed the possibility of the direct payments

ending with Mrs X before both panel hearings. It states Mrs X was aware following the

panel meeting in September 2013 that the direct payments would end. The panel initially

ordered the payments end in October 2013, but they continued until December 2013.

25. Neither the Council’s response to Mrs X as part of its complaint process, nor its response

to the Ombudsman referred to the Trust’s involvement in this matter. And neither

response suggests the Council has no role or responsibility in meeting Mr Y’s social care

needs. Based on the Council’s responses we drafted a provisional view finding fault with

the Council.

26. The Council’s response to our provisional view asserts it is not responsible for Mr Y’s

social care needs. It states the Council’s Adult Social Care team does not cover services

for younger adults with Asperger Syndrome. These service users are instead supported

by the Trust. If a person requires social care input their social workers within the Trust’s

mental health team will assess them and if appropriate will ask for services to be allocated

via their funding panel. The Trust uses the Council’s FACS criteria to determine eligibility,

and the Council makes the direct payments.

27. The Council suggests there has been some confusion for Mrs X in understanding how the

services are interacting and working together. As the Trust carried out Mr Y’s

assessments and made the decision to end his direct payment the Council believes any

complaint should be directed to the Trust rather than the Council.

28. In subsequent correspondence and a telephone interview the Council has repeated its

view that it is not responsible for Mr Y’s social care needs. The Council does not accept it

has any role in or responsibility for the assessment of Mr Y’s needs or in the decisions
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about his support. The Council has an agreement with the CCG and the CCG in turn

commission a clinical service from the Trust to diagnose Asperger Syndrome as a

condition and assess any support required. The Council states it simply administers

Mr Y’s direct payments on behalf of the Trust.

29. Since complaining to the Ombudsman Mrs X has asked the Trust to reassess Mr Y. Mrs X

states a social worker confirmed he had social care needs. The social worker also

confirmed that the amount of support needed could be approved by her manager without

the need to refer the matter to the panel. These direct payments are subject to a review in

three months. Although Mr Y’s direct payments were reinstated in Janaury 2015, due to a

backlog at the Council he did not receive any payments until March 2015.

Conclusions

30. Mr Y’s involvement with the Trust relates solely to his social care needs.

31. The Trust assessed Mr Y’s needs in 2008 and determined he was eligible for direct

payments. Mr Y’s circumstances have changed since 2008 and in 2013 the Trust no

longer considered his needs meet the FACS criteria. However there is no evidence of

how the Trust reviewed Mr Y’s needs in September 2013 in order to make this

determination. There is no written record of any discussion or meeting with Mr Y and Mrs

X in September or November 2013. The care coordinator suggested in November 2013

that Mr Y “probably” does not meet the FACs eligibility but does not explain how she has

reached this view. We consider the Council’s failure to ensure the Trust kept full records

in order to justify its decision amounts to fault.

32. There is no dispute the information presented to the panel in September 2013 was

incorrect. Mr Y had not been offered and was not about to start a full time apprenticeship.

The panel’s decision and recommendation was therefore based on inaccurate

information. The Council suggests the outcome would have been the same

notwithstanding the inaccurate information. We are not persuaded this is the case.

33. The Council states it has provided all of the information on the case file. The information

provided does not demonstrate the Trust had a clear understanding of Mr Y’s

circumstances or by extension his needs in September 2013. There is no evidence the

Trust knew what Mr Y’s work placement involved, how many days a week he attended or

how long it would last. The initial panel decision, the review of that decision and the

Council’s response to Mrs Y’s complaint all mistakenly refer to Mr Y having obtained/

started a full time apprenticeship. The care coordinator refers to Mr Y’s work placement

being three days a week, while the Council’s response to our enquiries refers to a four

day a week placement. This inconsistency in the Trust and Council’s understanding of

Mr Y’s placement may well be due to the poor record keeping.

34. The panel in September 2013 noted Mr Y’s current care package was working well and

should continue until he started an apprenticeship. To date Mr Y has not been offered an

apprenticeship or full time employment, but his direct payments ended in November 2013.



7

35. In the absence of any evidence to the contrary, we consider there to be fault in the way

the Trust reviewed and then discontinued Mr Y’s care package. As the Trust was carrying

out a Council function on its behalf, this amounts to fault on the part of the Council.

36. Mr Y has been reassessed and awarded direct payments at a slightly lower level since

January 2015. This leaves a period of 14 months where Mr Y received no social care

support. During this period Mrs X provided all of Mr Y’s social contact and access to the

community. This caused Mrs X significant stress and anxiety. She was exhausted and

struggled to work, socialise or have any time for herself and her own well being.

37. We are concerned that the Council refuses to accept it is responsible for Mr Y’s social

care needs, irrespective of any agreement it may have entered into with the CCG. Adult

social care is a council function yet the Council has been unable to explain how it ensures

the social care needs of service users with Asperger Syndrome are met. The Council’s

website signposts people with Asperger Syndrome to the Trust and appears to assume

this absolves it of all responsibility to them. This is incorrect. The Council cannot delegate

its duty in relation to Mr Y’s social care needs.

Decision

38. We have completed our investigation into this complaint. There was fault by the Council

which caused injustice to Mrs X and Mr Y. The Council should take the action identified in

paragraph 39 to remedy that injustice.

Recommendations

39. To remedy the injustice identified the Council has agreed to:

 pay Mr Y the sum equivalent to the direct payments he would have received during the

period November 2013 and January 2015. As Mr X currently receives £424.15 per

month this equates to £5,938.10;

 pay Mrs X £500 in respect of her stress and anxiety in having to support and meet

Mr Y’s needs between November 2013 and January 2015;

 review how it monitors its contracts with third parties to ensure that organisations

carrying out functions on its behalf keep full records of all care reviews and

recommendations. This review should take place within the next three months. The

Council should notify the Ombudsman in writing when it has completed this review;

and

 take practical steps, such as staff training, within the next three months to ensure

officers are aware of the Council’s contracts with other organisations and the duties

and responsibilities arising from these contracts. The Council should ensure officers

are fully aware that the Council has an ongoing responsibility even where its functions

are carried out by another body. The Council should notify the Ombudsman in writing

when it has completed this action.


